The partner states in the East African Community (EAC) 
A Introduction
This article enquires if the recent major law reform exercise on commercial law in the East African Community (also referred to as EAC), together with the exercise on the harmonization of national commercial laws, succeeded in their set objectives of making laws that reflect the contemporary socioeconomic circumstances and facilitate development. Such a positive review would contrast with the muchvilified received colonial and immediate post-independence commercial laws, which were widely perceived as out of touch with the local population and focused on a detrimental export-oriented economy. 1 This article focuses on commercial law reform during the period 1995-2015. Law reform in the present context means making recommendations for new laws or modifying the substance of existing laws by a designated law reform agency; successful reform ends in the passage of the recommended laws by the national legislature. 2 Law reform is, thus, a distinct step in the law-making process within the legal system and the wider functioning of government systems. The second limb of the article, the harmonization of national commercial laws, also results in changes to the substance of the laws or the addition of new laws on the statute book, much like national law reform, even though the two processes are technically different. Harmonization, broadly, is the process of bringing laws on the same subject among countries or regions closer together. 3 While both commercial law reform and the harmonization of national commercial laws have, broadly, the same objective of shaping laws, law reform emphasizes compatibility of the laws with contemporary social and economic circumstances, as will be later explained, and will be evaluated primarily on that basis. On the other hand, the harmonization of national laws is intended to facilitate economic growth and development generally, and will be evaluated on that basis. 4 The article observes quite early that many of the reformed laws were transplanted from the US or UK, and that the harmonization of national laws followed the precedents in Europe, in similar fashion to the reception of colonial laws. It then proceeds to examine whether that transplantation process still fulfils the mandate of the law reform commissions to recommend laws in accordance with the local contemporary circumstances and whether the harmonization process is geared towards development.
This article contends that the development and modernization of commercial law in the EAC through national law reform programmes and the EAC harmonization of national laws has largely adopted the principles of transnational commercial law, similar to, but not identical with, the received law in the colonies which, on reflection, was the transnational commercial law of the day. Transnational commercial law is a set of rules with universal application because they arise from a convergence of legal systems and draw from different sources including international and regional instruments, international trade usages and customs, conscious or unconscious judicial or legislative parallelism, contractually incorporated rules and trade terms promulgated by international organizations, standard 1 There was an ideological flavour to some of the criticism; see e.g. See part D, below. 4
The Treaty for the Establishment of the East African Community (hereinafter 'EAC Treaty'), article 5(3) also mentions the secondary objective of strengthening social, cultural and other ties.
form contracts, restatements of scholars, and general principles of international law. 5 Unlike the received law, however, the processes of reforming and harmonizing commercial laws in the EAC had a substantial local input that endeavoured to adapt the new laws to the local contemporary circumstances as required by policymakers. Thus, even if the content of the new commercial laws is conceptually similar to the foreign laws in the same way as the received law was, the process of considering it in the context of law reform and the harmonization of laws ensured that the new law was not simply and uncritically transplanted, but rather the compatibility with contemporary circumstances was carefully considered. The article documents and analyses hitherto undocumented practices in the EAC partner states and notes that the states have made big advancements in shaping their own laws. While the distinctiveness of the results are less pronounced in commercial law, which is more driven by global standards, than areas of law driven by personal and cultural factors such as family law or traditional justice systems, 6 the article makes an original contribution to the literature on the processes of law reform and the harmonization of national laws and the development of law generally.
The article is divided into four parts following this introduction. Part B presents pertinent background information on the EAC partner states; in particular it brings out their post-colonial similarity in the quest for a legal system that is sensitive to domestic needs. Part C analyses the major commercial law reform exercise that lasted approximately 20 years. Since law reform is a national exercise, the article predominantly relies on Uganda for accuracy, but brief outlines and legislative results from the other partner states are also presented. This part illustrates that there was a deliberate and concerted effort to make laws that conform to the local contemporary circumstances, but nonetheless the new laws were transplants from overseas jurisdictions. The part observes that the transplantation was inevitable and beneficial. Part D analyses the harmonization of the national commercial laws in the EAC focusing on the use of the EAC directives in the capital markets. This part notes that the harmonization process is inspired by overseas models both in the process and substance of the commercial laws, but nonetheless, the process ends up with local participation and control. The final part is the conclusion, which again reflects on the partner states' requirement to make laws whose formulation, harmonization and content reflect the local circumstances. It notes that because the subject matter of the reform and harmonization exercises was commercial law, the result of the reform and harmonization exercises is the adoption of principles of transnational commercial law.
The article relies on library research and participant-observation, since the author was a participant in the law reform activities in Uganda and the harmonization of laws processes in the EAC. The dearth of legal literature to guide the EAC on the harmonization of laws, contrasted to the abundance of literature on harmonization in the European Union led the author to reason by analogy to European law as necessary. This being a study on the making and improvement of legal rules, it defers to official documents on development theory and public policy as articulated by experts in those fields and does not critically debate them.
B Context and Infrastructure for Law Reform
The East African Community comprises of the sovereign neighbouring states of Kenya, Uganda, Tanzania, Rwanda, Burundi and South Sudan. 7 All of them formerly colonized and now republics, the six Partner states aim, ultimately, to form a political federation, and have agreed on the interim steps of a customs union, common market, and monetary union. 8 These economic and political arrangements are premised on the need for a sound legal system that enables the member states to achieve their main objectives of development and prosperity through regional and international trade and investment. A particularly important suite of laws that have been recently reformed at the national level and harmonized at the regional level as an avenue to prosperity are those that relate to business and finance, 9 compendiously called commercial laws, which have attracted particular vigour because of the widely held perception that developed nations are wealthy through business and finance and that developing nations should follow the same proven path to prosperity. 10 Despite the shared identity and stated common aspirations, the EAC partner states are diverse in the legal and economic infrastructure in a way that influences the practicality of law reform and the harmonization of national laws. Deriving from their different colonial history, their legal systems are different. Uganda, Kenya and Tanzania have a mixture of Common Law and customary law, while Rwanda and Burundi traditionally had Civil Law and customary law. With an urban population of only 22%, this predominantly rural-based region boasts of the cultural diversity of over 250 different tribes among its 150 million people. Economically, the partner states are at slightly different stages of development and have previously pursued different models to development. Kenya, with an estimated per capita income of $1,800, has always had a market economy, in contrast to Tanzania, which experimented with socialism for a few decades after independence; and in further contrast to Burundi and South Sudan, which recently experienced prolonged instability and have per capita incomes hovering around $600. In broad outline, though, all the countries are on the lower end of the global economic spectrum. The main implication is that the usual problems caused by financial constraints in any society are amplified in areas that are relevant to this research; such as efficiencies in bureaucracies and ownership of programmes. Generally, all the partner states are not very efficient in their government processes and they frequently rely on donor funding for programmes such as law reform and the harmonization of laws. The large project on the reform of commercial laws in the East African community, running approximately from 1995 to 2015 in Uganda, 11 and overlapping at the tail end of that period with the project on the harmonization of national commercial laws, presented the EAC partner states an immense opportunity to chart their own course away from the colonial, received laws that were on the statute books for more than a century to indigenous, home-grown laws. The colonial commercial law statute book, which continued to apply almost in its entirety after independence, was much vilified based on both sentiment and reality. To illustrate the latter, the requirement for law students to study statutes such as the Bills of Exchange Act, 12 and distinguish between cheques, bills of exchange and promissory notes, when nearly all the population did not have bank accounts, illustrated the mismatch between the law and the population. The study of business associations was similarly castigated for its preoccupation with public companies in the Companies Acts 13 when the large majority of local enterprises were un-incorporated and sole-owned. These and other examples 14 inculcated an acute awareness of the desire to have indigenous laws that reflected the needs of the local population.
It was that sensitivity about redundant or discordant foreign laws on the statute book that made it imperative for the EAC countries to direct explicitly that their domestically enacted laws must comport with the local circumstances. For instance, the Uganda Law Reform Commission Act 15 requires the Commission to spearhead the making of laws that take into account the prevailing socioeconomic circumstances. Section 10 of that Act specifies the functions of the commission as follows:
The commission shall study and keep under constant review the Acts and other laws comprising the laws of Uganda with a view to making recommendations for their systematic improvement, development, modernisation and reform with particular emphasis on - -the elimination of anomalies in the law, the repeal of obsolete and unnecessary laws and the simplification and translation of the law; -the reflection in the laws of Uganda of the customs, values and norms of society in Uganda as well as concepts consistent with the United Nations Charter for Human Rights and the Charter of Human and Peoples' Rights of the Organisation for African Unity; -the development of new areas in the law by making the laws responsive to the changing needs of the society in Uganda; … Similarly, in Tanzania, it is a requirement that the reforms on policy, legal and institutional frameworks takes into account the contemporary social and economic developmental dimensions at regional and international levels. 16 The mission statement of the Commission is explicit:
To reform and develop the laws of the United Republic of Tanzania in accordance with the values enshrined in the Constitution to meet the economic, social, cultural and political needs of the changing society. 17 While those "values" and "norms" of society are not defined and there would be no unanimity about their exact content, the popular meaning imposes an overriding mission to enact laws that do not denigrate or contradict the social and cultural norms of society. The law reform research staff are required to investigate and accurately gauge those needs and values through continuous research and interaction government, the public and a wide variety of stakeholders described in part C, and the ultimate authority to decide on compliance in any draft legislation lies with Parliament. In contrast to the uncertain meaning of social and cultural needs or contemporary circumstances, the developmental or prosperity objective for the East African Community partner states is defined, widely, but the economic sense comes out clearly sitting above other aspects of development, as can be gleaned from the objectives of the EAC. 18 As seen above, the mandate for reforming the national laws has been given to the national law reform commissions. While the law reform commissions do not have exclusive mandates, they have been equipped with the financial and human resources and are the preferred choice by government in reforming and developing the law. The law reform commissions also act by way of delegated authority and lead on the harmonization of national laws, which, under Article 126(2)(b) of the Treaty on the Establishment of the East African Community is formally a task of the Sectoral Council on Legal and Judicial Affairs (SCLJA).
C Conceptualization, Process and Results of Commercial Law Reform in the EAC

I Conceptualization of the Law Reform Project
The major commercial reform project in Uganda was multilateral agency driven and funded, consultant-led, and locally controlled. The project, which started in 1995, was designed by the World Bank, which also determined the methodology for the execution of the project. 19 Forty-four commercial laws were identified for reform, of which 17 were prioritized, completed and are the focus of the present commentary.
The conceptualization of the law reform exercise was driven by globalization set in the context of geopolitical and economic imperatives. In that era of "universalism", 20 there was a unity of purpose between the advanced, Western nations and the developing countries even though their reasons were different. The Western countries were looking for new markets and opportunities for trade and investment; and initially, sections of the developing community saw globalization as favouring the metropolitan countries because the laws tended to require developing countries to open their markets. By the 1990s, however, globalization was also seen as benefitting developing countries in the form of increasing direct foreign investment and other forms of investment, e.g., joint ventures, franchising and direct sales of goods and services. At the same time, many African countries, having been independent for about three decades, were taking stock of their social and economic circumstances as well as seeking to build their democratic credentials. They were particularly focused on economic development and wanted to attract foreign investments by putting in place a favourable legal regime. There was also a political and ideological flavour to law reform. By the mid-1990s, the Soviet Union had collapsed and there remained only one viable economic model for development. The multilateral agencies, particularly the IMF and World Bank, promoted a model for development that consisted of several elements: liberalization of the economies by emphasizing the private sector and significantly reducing the role of the state in commerce and finance; open international trade and foreign investment; capacity building whereby overseas consultants who had the requisite skills would partner with local personnel through joint participation in projects; and the realization that commercial laws needed to be supported by wider investments in socio economic infrastructure. 21 Commercial law reform was undertaken as part of the wider reforms aimed at social, economic and politi- cal development. Those reforms included, for example, the role of women in society, privatization of public enterprises, and education. 22 The commercial law reform and the prioritization of the laws for reform was done and the "Rule of Law" programme generally, and specifically under "rightsbased commercial law". The fundamental premise was that there was a positive correlation between the rule of law and economic development. 23 The rule of law emphasized structural legal reform, liberalization of the economy, even-handed administration of justice, the role of civil society, and the avoidance of corruption. 24 On the side of private law, it focused on the key role of property and contractual rights and their enforcement; while on the public side it focused on public law and constitutional rules for economic development. There were, thus, both procedural and substantive aspects to the conception of rule of law. Procedurally, the rule of law was positivist; it required laws to be public knowledge, clear and to apply equally to everyone. Substantively, laws and rules would be measured against universal standards, for instance justice and fairness. 25 Under the rule of law programme, Western countries and the international agencies advocated globalization on the one hand, and at the same time insisted on a conducive legal framework for international trade and investment. Structural legal reform, especially for commercial laws, would facilitate globalization without investors having to deal with the complications of different cultures. 26 There was a ready availability of funds for law reform from international organizations and Western countries, and the funds found ready users to make new laws partly for the sake of economic development and partly to enhance political careers.
II Innovations in the Law Reform Process
Due to the evident lack of local capacity for the extensive commercial law reform project and the desired outcomes, it was envisaged by both the World Bank and the Ministry of Justice in Uganda from the outset that the work would be undertaken by consultants and it was a requirement of the bidding process that overseas consultants paired up with local consultants, the role of the latter being to ensure that the new laws were compatible with the local circumstances. The scale of the work practically meant that there was a bias towards the bigger and wellresourced foreign consulting firms and the tenders for the bigger lots were won by a big consulting US law firm. 27 The dynamics between the overseas and local consultants was not always perfect partly due to problems in communication and partly due to the pace of work; nonetheless, the consultants completed the work and produced draft statutes, sometimes with useful commentary, which still had to be presented to, and passed into law by, parliament. While the consultants' reports were submitted to a specialist unit in the Ministry of Justice, progression of the work mainly fell on the Uganda Law Reform Commission, which is mandated to reform and develop laws. It thus fell to the Law Reform Commission, and occasionally to the line ministry, to complete and promote the draft Bills to parliament so that they were passed into law.
It was evident that the law reform commission did not possess adequate human resources and that additional personnel and knowledge were necessary to review and complete all the laws. Consequently, a sequence of practices requiring the co-option of additional technical expertise and community involvement were formalized in the practice of law reform for ensuring that the laws recommended by the law reform commission conform to the socioeconomic circumstances in the country. The formal authority for these practices was section 11 of the Uganda Law Reform Act, which requires public participation in law reform and was understood to mean a significant community engagement in the law reform process in the form of direct interviews and other consultations with those interested or likely to be affected by the law under reform. 28 Furthermore, the Act also provides for the appointment of lawyers and nonlawyers on the technical side of law reform 29 and that provision was used to appoint a couple of sociologists who guide the Commission on the public participation component and the use of social science methodology in law reform projects. These practices are in addition to the doctrinal and social-legal research, 30 in which the law reform staff have acquired considerable expertise, and have been embedded to the extent that the standard law reform methodology is interdisciplinary. 31 According to the standard law reform methodology just mentioned, the country was divided into four regions (Northern, Eastern, Central and Western Uganda), which can be further subdivided depending on the required sample and degree of penetration of the law reform process. The following steps were taken for the reform of commercial laws (and are taken for other projects) by the law reformers to elicit the views of the selected sample of the public on the laws under reform: a Identifying and planning the community involvement component of the project. The sociology team and the legal team agreed on the details of the work required for public consultations or interviews. The sociology unit designed the methodology and relevant questionnaire to be used in the process and remained ready to guide the legal team. b Pre-testing: the questionnaire was piloted using a small population sample in each of the four regions. This required effective coordination with the local political and technical leaders, 32 who are responsible for identifying the respondents in each of the regions and ensuring that they are available when required. This step also frequently required translating the questions and answers to and from English since, as noted above, a multitude of languages are spoken across the country. c Public consultations and direct interviews. Most of the public consultations and direct interviews were carried out by the staff of the law reform commission with translators, if necessary, to the selected sample of the population across the four regions of the country. The exercise elicited information and raised public awareness whereby members of the public were consulted on their views on the salient features of the topic under study. Where there was draft legislation or a clear view on the topic under study, the key provisions would be mentioned, discussed and the responses by the public to those provisions would be collated. While the format for public consultations was fairly predictable, some unexpected discourse sometimes did emerge; for instance, the respondents in some of the consultations revealed a sense of being ignored for some of pressing needs to sections of the local community such as copyright for local artistes, contractual relations for the informal sector and the construction industries, and the lack of protection for local seed varieties. d The Task Force. Early in the project cycle, the Commission constituted a task force of experts on the topic, whose primary role was to contribute their expertise and experience on the topic. 33 The members of the task force, usually numbering between 15 and 25, commented on the views generated by the in-house research and public consultations, and assisted in shaping and developing the draft legislation. They were intended to be a representative sample of the stakeholders in the proposed legislation; most of them would be lawyers, but they needed not be. They met frequently and consulted the constituencies they represented as the work progressed. Invariably appointees on task forces were: the leading scholar on the topic, the government agency or agencies in charge or directly affected by the law under consideration, a representative from the private sector, a member representing any professional association (for example, the law society), a representative from civil society, a leading lawyer from private practice, a draftsperson, a member of the public representing those likely to be affected by the law, a member representing minority interests on the topic under review, and, of course, the law reform research staff. In usual course, the task force is very important because it reviews the project report, which is frequently the single compre-hensive research source on the subject, before it is released for onward transmission. e Radio Programmes and talk shows. While these have been more commonly utilized for consultations that require very wide participation, for example family law or constitutional matters, they were part of the available arsenal for soliciting views from the public. f Benchmarking exercises. Particularly for new topics that many lawyers would not be familiar with, such as electronic money, or novel ideas that have potential for wide application in the population, there would be a benchmarking exercise in a neighbouring or overseas country to understand the content and working of the proposed laws. The results of the benchmarking exercise would then feed into the draft legislation. A methodology has been developed for identifying the foreign or overseas experts to consult for benchmarking the laws. In usual practice, the UK is the default destination for benchmarking on commercial law topics, but, ultimately it depends on the subject. On topics such as electronic money, Kenya or Malaysia will do as well if not better than the UK because of fairly similar legal and economic infrastructure. While the benchmarking exercises do not constitute public participation by the local population, they often result in the reformers' better understanding of the practical issues pertaining to the topic, the refinement of research questions, and the addition of details that justify the provisions in the draft bill. g The project report. A comprehensive report containing the qualitative and quantitative analysis carried out was prepared by the project team including the findings on the current state of the law, a comparative analysis and justifications for provisions in the draft bill. The report was an important reference point for determining whether the extent of the research and public participation in the project was sufficient. 34 h Validation workshops. Before the draft bills were finally submitted to the line ministry for progressing them through cabinet and, subsequently, Parliament, there would be a validation exercise with a select, but diverse and large, specialist group to test and validate the ideas in the bill. The salient features of the draft bill would be presented and analysed for logic and potential for practical application. 35 As can be seen from the above exposition, the process of commercial law reform that began with heavy foreign component in its design and execution ended with an entirely domestic cast. In order to ensure that the laws conform to the contemporary needs of the society, the law reform commission made a concerted 34 On highly controversial topics such as the division of property following divorce the report would also identify what were the majority and minority viewpoints. 35 The debate is rigorous at all the above stages and a subsequent step is not a rubber stamp of the earlier one. On some non-commercial law topics (such as succession, criminal procedure, and marriage and divorce), some new issues emerged at this late stage and the process was referred for more research, consultation or drafting and, in the wider parliamentary process, minority views were sometimes adopted.
effort at eliciting public participation through the use of a proper sociological methodology. Because the majority of the population was not conversant with the commercial law topics under study, it was evident that the process for public participation would have been more fruitful in legislation that seeks to capture customary, personal or cultural values; for instance, on family and inheritance matters. Nonetheless, it provided an opportunity for the public to articulate their views and assist in shaping commercial law. The process also showed that some communities (in this case the rural communities) were content to follow the lead of the urban dwellers in commercial law matters where commercial law reform was deemed to be more relevant. 36 Whether the resulting law conforms to contemporary circumstances would, therefore, be judged at the level of the urban dwellers who would be the relevant sample by default.
III Evaluation of Major Commercial Law Reform
The issue whether the major commercial law reform exercise succeeded demands a nuanced answer that looks beyond the corpus of laws that were added to the statute book. The measure of success should include, at least, the initial goal of attaining modern laws that are shaped by the local social and economic circumstances. The major commercial law reform exercise had become necessary because the statute book was inadequate, outdated and lagging behind the technological developments to spur modern commercial practices. It was positively beneficial, therefore, that Uganda obtained an extensive suite of modern commercial laws. Using metropolitan consultants and local personnel, it made a short-cut to a modern statute book that the country can grow into. The pre-1990s legal system, which was the starting point for reform, had been patterned in form and substance on English law and consisted largely of four sources: domestic legislation, which had been transplanted in toto from English law; (for example, the local equivalent of the English the Companies Acts of 1929 and 1948, the Sale of Goods Act, 1893, and the Bills of Exchange Act, 1882); 37 the Common Law, for example pertaining to contracts; doctrines of equity; and customary law, provided it was not repugnant to natural justice and morality. 38 Some of the pre-reform statutes, for example the Bankruptcy Act and the Partnership Act, contained minimal provisions that by reference provided for the application of the English com-36 This contrasts with, say, the public consultations that preceded the making of the Constitution and those relating to the laws on marriage and divorce, where everyone appeared competent to voice quite a few strong opinions. 37 Colonial legislation provided that those statutes of general application in England that were in force in 1897 would apply in Kenya, those in force in 1902 would apply in Uganda, and those in force in 1920 would apply in Tanganyika. However, the newly independent countries kept importing English legislation beyond those dates. English law was to apply "so far as the local circumstances permit and subject to such qualifications as local circumstances may render neces- mon law, 39 and there were no statutes on electronic transactions. In contrast, the post-reform statute book boasts of an extensive suite of business, financial, trade and labour laws intended to attract foreign investment and promote trade. 40 Some statutes, such as the Contracts Act, 41 are entirely new and codify the modern principles; others are new because they adopt a different approach from those they replaced; 42 while others significantly expand the scope of pre-existing statutes by codifying the relevant common law and updating the law. 43 The modern commercial laws in Uganda, many of which are pitched at a higher level of development than is currently useful for much of the population, can be categorized into three for the present analysis As will be evident in this section, this article supports the reforms that took place and argues that the hard part of modernizing a large section of the commercial law statute book was accomplished. Nonetheless, a close look at the titles of the laws shows that the reform focused on the "elite" side of commercial laws for attracting foreign investors and safeguarding their interests, for example intellectual property laws, insolvency and E-laws. Even though the growing local middle class would also benefit from generally applicable commercial laws such as those on contract formation, debtor-creditor relations, secured transactions (the creation and redemption of personal and real security) and remedies, that benefit pales in comparison to the protection of investments. However, most of the local population, steeped in the subsistence agricultural economy, did not deal with issues involving top-end intellectual property laws or E-laws. While they do have interest in intellectual property, their version of intellectual property was not catered for; for example on traditional knowledge and traditional cultural expressions. 44 What is also visibly missing is the tranche of commercial laws to guide the large informal sector for trade in goods and services, which continues to operate outside the formal legal infrastructure. The drawbacks of a large segment of the economy lying outside official oversight are many; ranging from the loss of tax revenue, time lost in dispute settlement, and the possible human cost for disputes involving substantial amounts of money. 45 It could be that simplified solutions could be devised to deal with that sector (for example on contract formation, debtor-creditor relations, redemption of security, remedies in construction disputes) business associations, and marketing of agricultural produce -both livestock and food crops, 46 but that has not happened yet. Looking beyond the titles, it is noteworthy that the process consisted of legal transposition (also called legal borrowing or legal imitation); which is an acceptable way for the law to develop 47 and the resulting laws were legal transplants. Specifically, the laws were transplanted from the United States to Uganda and the rest of East Africa. 48 Among the different theories of transplantation, this was closest to the classic Watsonian sense of transplants because most of the modern commercial laws were developed elsewhere and transplanted to another location where they were not an inevitable outcome of local circumstances. 49 Similar to Watson's theory on voluntary major transplants, a large portion of the system was moved to a new sphere, in part because there was no comparable legal system, and also, in part, because the people in East Africa voluntarily accepted it. 50 If the analysis were to stop there, the laws would fail the clear override in law reform statutes, seen above, that the laws should comport with prevailing local social economic circumstances.
On closer scrutiny, however, it ought to be recalled that the consultants did not adopt the overseas laws wholesale; rather, there was real effort to adapt them to the developing country context. For instance, the Chattel Securities Act 51 adopts the principles of Article 9 of the United States Uniform Commercial Code, but pares them down to a much simpler and shorter statute by removing provisions that will not be required at all in the Ugandan economy. Similarly, the new and reformed Companies Act contains the same principles as the English Companies Act, 52 but without unnecessary provisions for the local economy. It is fair to argue that, broadly, the reformed laws in Uganda contain the generally applicable principles of international commercial law, or transnational commercial law as it is sometimes called, 53 and only adopted the framework of United States or UK law. The same principles of transnational commercial law would be found in 46 The analogy is 1940s England, which had simplified contracts for use in informal settings; and also J. model laws and other international harmonization instruments made by bodies such as the UNCITRAL, 54 which, almost invariably, are abridged or simplified versions of their counterparts in the most advanced countries. Thus, the overseas US or UK laws were at most templates that were modified even before any attempts to export them. One concludes, therefore, that the intention was to transplant the principles and concepts of transnational commercial law and then have local consultants and law reform staff ensure their suitability to the contemporary circumstances of where the laws were transplanted.
It is pertinent to enquire whether the commercial laws were in fact transplanted out of their local context such that they could possibly be legal irritants. 55 Legal irritants occur when a legal rule that is transferred to a different cultural context does not adapt to the new context, leading to a reconstruction of the rule itself. 56 There are two possibilities for that to happen; either if the new laws conflict with non-state private law or if they are discordant with state law. On the first score, if it were to be argued that the new commercial laws were legal irritants because of the possible existence of non-state private commercial law that they conflicted with, it would have to be established that there was private regulation of commercial transactions through standardization of business practices as opposed to government regulation. 57 If such private regulation existed and new laws were transplanted, there could possibly be conflict between the two systems of law and resistance to the new laws. Then it could possibly be argued that there was intrusion of the new laws and substitution of the old regulatory system, or, alternatively, there could be convergence of the private law and the new laws leading to hybridization. The main challenge for such an argument is that standard form contracts are not a source of law and that international commercial practice does not form an autonomous body of law. 58 Practically, there is little evidence of its application in the commercial law arena in East Africa because the bigger transactions, and indeed most documented transactions, would either follow overseas templates or be based on domestic law. In either event, they would not conflict with the new laws since both would be based on the principles of transnational commercial law, as seen above. On the second point of possible conflict with previously existing state law, previous criticisms of the dynamics of legal transplantation not taking local circumstances into account were dealt with by pairing up overseas and local consultants in the initial drafting of the new laws; involving local drafters and other legal experts, and later seeking public participation and broad-based commentary throughout the law-making process leading to the enactment of the laws. The local consultants and legal experts in Uganda were supposed to apply the Janus Law Principle 59 -consider the history, the future and local circumstances and their work was complemented by task forces and validation exercises. 60 Furthermore, the national Parliament was sensitive to making laws that were workable and consistent with local circumstances and informed itself through workshops and benchmarking exercises. On this evidence, the new laws were not transposed out of context but, rather, were adapted to suit local circumstances. That argument still leaves open the question of what exactly were the local "needs" or "contemporary" circumstances as far as commercial law is concerned. That question is answered, ultimately, by parliament when it decides whether or not to pass the draft laws basing, in part, on the report recommending passage of the draft bill. Parliament's hand would be strengthened by a strong and comprehensive report that would have adequately investigated the "needs" and "circumstances" and that in turn draws from the strength of institutional law reform as opposed to ad hoc research or studies more easily influenced by partisan interests. The law reform commission, as an operationally independent government entity, carries out independent research using its in-house expertise and relying on the constructive cooperation and extensive system of support it has with legal and non-legal experts and then compiles a report on the issue. 61 In the commercial law reform exercise, it became a material factor in determining contemporary circumstances that the large majority of the local population was not operating in the commercial sphere and had very limited international trade or other business practices by global contemporary standards and that, therefore, the relevant sample could not possibly be the wider population. After the initial sampling of the whole country, the research focused on the business community and urban centres; that subset of society that was interested in trade and the wider commercial activities, for the determination of the "contemporary" circumstances and local needs for commercial law.
Still, there were constraints to the role of public consultations in determining the contemporary circumstances since there was no legal vacuum. As noted above, there was a functioning legal system in place consisting of the Common Law legal system, including imperial legislation, and it remained as the foundation for the reforms under discussion. 62 Arguably, the Common Law itself was evidence of the principles of transnational commercial law of the day and the new laws resulting from the 1995-2015 major commercial law reform exercise were, therefore, an update of earlier transplants. Considering that most of the new laws were more advanced than the current level of development for the majority of the 59 The Janus Law Principle is named after the Roman god Janus, who looks forwards and backwards: Sarkar, 2002 population, there was an acceptance by the law reform research staff and Parliament alike that the laws should be forward-looking and that they should provide for a higher level of development than the current position of the country. 63 Beyond the conventional Watsonian analysis, therefore, the new laws were transplants of necessity intended to steer the country to where the policy makers wanted it to be. 64 While it could be argued that the process involved an element of imposition because of unequal strength between the overseas and local consultants, the laws were voluntarily adopted as suitable to local circumstances and needs after subjecting them to rigorous debate and scrutiny. Lastly, it is pertinent to analyse briefly if the commercial law reform project contributed to economic development, which would only be an implied "contemporary circumstance" or "need" of the society for these developing countries since the pursuit of development is not explicitly stated among the law reform objectives. That brief analysis is justified because the involvement of the World Bank was based on the advancement of economic growth. 65 As a practical matter, the mandate for law reform is limited to recommending laws that provide a conducive environment for development and other government priorities; it being obvious that there are other agencies more directly mandated to steer economic growth and development. On a theoretical level, it is an open question whether the rule of law is the cause or result of economic development. 66 As seen above, the institutional elements of the rule of law require the existence of laws that are publicly known, the courts, and agencies to enforce the law. 67 While the World Bank and other multilateral agencies point out that the rule of law enhances economic growth and that there is a direct correlation between the rule of law and high incomes in a country, 68 there appears to be no direct relationship between changes in legal rules and economic performance. 69 The better view seems to be that the rule of law is essential to promote sustainable economic growth and development but that it does not operate independently; rather, it positively interacts with other factors such as political stability, trade networks and other domestic and international factors. 70 In the present context, a good set of commercial laws is one of the contributing factors for the facilitation of economic growth and development. It can, thus, be fairly said that the reform of commercial laws was a positive factor in the facilitation of economic development.
In conclusion, the process of transplanting the new commercial laws addressed contemporary circumstances because the law reform research staff adopted public participation and wide stakeholder engagement at different stages of the process in addition to in-house research. The ultimate result is that a large section of the commercial law statute book has been reformed and contains the principles of modern commercial law while at the same time engendering the confidence of the population. To the extent that any country had a significant influence on the content of the laws, the palpable flavour is that of United States law, for example on chattel securities; followed by English law, for example on company law. Those two countries are frontrunners in the creation of transnational commercial law principles 71 and it should not be surprising that their law formed the framework principles for EAC commercial law because the legal fundamentals are the same and there is constant interaction among the personnel in the UK and US on the one hand and the EAC on the other. 72 Ultimately, commercial law reform had an unmistakable positivist and codification result in the form of a clear system of rules effectively in force in a territory. 73 The ease of access to written modern law puts in place one piece of the jigsaw puzzle towards development -that there should be adequate legal infrastructure. Obviously, law does not plan for or measure the economic success, but it widely accepted that the existence of a conducive legal system facilitates development. 74 To that extent, commercial law reform took into account contemporary circumstances.
D Harmonization of National Commercial Laws in the East African Community
I Background
This section briefly enquires if the relatively new process of the harmonization of national commercial laws in the EAC achieves its objective of facilitating economic growth or facilitating development, as set out in the EAC treaty, since the benefits of the harmonization of laws, regional integration and globalization are sometimes contested. It then elucidates the different approaches that have been used for the harmonization of laws. The harmonization of national laws, like the law reform process, is a means of changing the substance of the law. Also, similarly to the law reform process outlined above, the harmonization of national commercial laws sometimes combines the services of overseas consultants and local EAC personnel whereby the initial consultants' ideas are subjected to wider scrutiny. There is a historical backdrop to this modus operandum. Early in the history of the harmonization of national commercial laws in 2010, the EAC commissioned two consultants to make concrete proposals for the harmonization of commercial laws that would enhance the commercial sector and advance the EAC's integration. The consultants, a European law firm pairing up with a local law firm in East Africa, 75 submitted a draft report that was found unsatisfactory when it was subjected to detailed review. 76 The Sub-committee on the harmonization of laws thereby recommended that subsequent work would be carried out by the Task Force of the Sub-committee on harmonization of laws, and from that early history, the harmonization of laws process is carried out by the Sub-Committee on harmonization of laws, which is comprised of the Chairpersons of the Law Reform Commissions. Much of the preparatory work is carried out by the Task Force of the Subcommittee on the harmonization of laws, and the reporting channels go back in the opposite direction to the Sectoral Council on Legal and Judicial Affairs, then to the Council of Ministers and the Summit. Ultimately, then, much of the harmonization work is done by national law reform commissions; their mandate is not exclusive, though, as this article illustrates. As was noted above, the law reform commissions routinely enquire whether the proposed laws have taken into account the contemporary circumstances. That is because, in addition to inhouse research, the commissions consult widely with relevant experts and interested parties on the topics under scrutiny and validate their findings before transmitting them for the next step in the legislation. This section accordingly adopts the earlier conclusions reached in this article on legal transplantation.
The concept of harmonization of laws is used to refer to the process where laws, regulatory frameworks or standards of states are aligned to make them more uniform and coherent. The method adopted depends on the degree of uniformity desired by the parties undertaking the harmonization process. 77 In a wider context, harmonization is an important feature of the modern legal regime and has been deployed successfully in European law, jurisdictions with a federal structure and international legal instruments. 78 Sometimes used interchangeably with "legal approximation", 79 the two terms are technically different. While "approximation" is the process, broadly understood, of removing undesired or unwarranted differences in national legislation, of bringing different elements closer together by eliminating their difference to accomplish a specific objective, "harmonization", on the other hand, involves a greater degree of integration that replaces national provisions with rules whose provisions are common to all part- ner states. 80 The harmonization measures include unification, approximation, directives and model laws, as will be seen below. The general power for the harmonization of laws in the EAC is laid out in article 126(2)(b) of the Treaty, which provides that partner states shall take all necessary steps to harmonize all their national laws appertaining to the Community in order to promote the objectives of the Community. The main objective of the Community is spelt out in the Treaty article 5(1), which is to develop policies and programmes aimed at widening and deepening cooperation among partner states in political, economic, social and cultural fields; research and technology; defence, security and legal and judicial affairs, for their mutual benefit. Furthermore, under article 5(2) of the Treaty, the partner states undertake among themselves to establish a common market. A second source of power for the harmonization of laws is article 14(d) of the Treaty, which gives the Council the power to "make regulations, issue directives, take decisions, make recommendations and give opinions in accordance with the provisions of the Treaty." This is an important power that the Council uses to promote the proper functioning and development of the Community. The third source of power for the harmonization of laws is article 85 (b) and (d) of the Treaty, relating to banking and capital market development, which requires partner states to harmonize banking Acts, and regulatory and legislative frameworks and regulatory structures to create a conducive environment for the movement of capital within the community. These provisions do not create a general power in the Council or the EAC to regulate in the public interest; rather, they only confer a mandate for the adoption of measures that promote EAC integration by removing obstacles to the free movement of goods, services, capital and people. 81 The main aim of the harmonization of national commercial laws in the EAC is economic advancement. Harmonization is done in furtherance of the EAC objectives to ensure "the attainment of sustainable growth and development of Partner States," and economic development expected to raise the standard of living and improve the quality of life for the population. 82 Article 5(2) indicates that the end result of the different stages of cooperation is intended to be "accelerated, harmonious and balanced development and sustained expansion of economic activities, the benefit of which shall be equitably shared." While different aspects of development are envisaged, they have, at their core, the improvement in the economic indicators such as increase in the Gross Domestic Product or per capita income. 83 Practically, the impetus for harmonization of commercial laws is the desire to facilitate economic development in the region 84 and to improve the investment climate. That is because the harmonization intends to achieve closer economic integration, which eases commercial transactions and offers a larger, more attractive market to the partner states and the world at large. Born of the practical desire to move people, capital, goods and services across national borders, the harmonization of national laws in the EAC positively interacts with the legal instruments created by universal bodies such as the United Nations Commission on International Trade Law (UNCITRAL) and the International Institute for the Unification of Private Law (UNIDROIT), which develop uniform law for worldwide acceptance, and regional integration organizations, in particular the European Union, which are active in the field of legal harmonization. These organizations assume exclusive competence over certain areas of law and have the authority to negotiate international uniform law instruments with states outside their region. 85 Clearly, then, the harmonization of national laws in the EAC is intended to be at the confluence of regional integration and globalization, both of which are expected to lead to economic development in the EAC region as a whole and in the individual partner states.
Accepting that suitable national laws are conducive to economic development, 86 it is still debatable whether the harmonization of substantive laws, like the type adopted in the EAC for commercial laws, facilitates trade as is claimed. On the one hand, some scholars argue that the harmonization of laws facilitates trade by, first, bridging gaps or filling vacuums in national commercial laws. Second, harmonization aids the management of legal risk by providing more predictable outcomes for cross-border trade since it reduces the uncertainty inherent in different national legal rules in private international law. Third, the harmonization of national laws also reduces transaction costs in international business because it provides the same rules for both parties who then no longer find it necessary to seek legal advice on the rules of the other party. 87 On the other hand, it is argued that the harmonization of substantive rules is costly and needless and may in fact hinder international trade; instead, the harmonization efforts should be devoted to contractual choice of law. 88 While it is acknowledged that even the most successful substantive law harmonization results are not perfect, 89 and that, ideally, the harmonization of choice of law instruments is also desirable because it enhances party autonomy, on balance the better view is that the harmonization of substantive rules facilitates trade and that will be the perspective adopted in relation to the EAC.
It is similarly debatable if regionalism based on trade, such as the EAC, enhances economic well-being, which is at the centre of the efforts for the harmonization of laws, as seen above. While critics point to enormous imbalances in access to the benefits of liberalized trade arrangements despite the avowed egalitarian principles, and that developing countries tend to be disadvantaged and disempowered in global trade relations, 90 scholars also point out substantial benefits in participating in regional bodies within the global economy. First, regionalism contributes to enhancing democratic and economic relations between partner states and other nations; 91 second, it simplifies trade relations between partner states; and third, it reaps economies of scale by tapping increased foreign investment for a larger market. 92 While acknowledging that the benefits of regionalism were in the past shared unequally in the EAC, 93 this article argues that the way forward is to integrate effectively while addressing the constraints and causes for the imbalance in sharing of the increased wealth created by integration. Accordingly, this article endorses both regional integration and the harmonization of commercial laws as contributors to increased wealth and economic development.
II Approaches to Harmonization of National Laws in the EAC
This section details the different approaches that have so far been adopted in the harmonization of EAC commercial laws, focusing on the use of Council directives, which is a new approach in the region. It will be apparent that the harmonization process in the EAC is similar to the processes of the European Union and is intended to produce a harmonious, though not necessarily uniform, legal system. It will also be apparent that the different approaches adopt a consultative approach similar to law reform processes in which there is already embedded the mentality of ensuring that the laws conform to contemporary circumstances. The section confines itself to "active" harmonization that results in the adoption of common rules either from a single regulator or through separate national regulators operating in a coordinated manner within a mutual recognition regime. It does not concern itself with "passive" harmonization, where the overall message in the harmonized rules affects the general ethos of the population and has an impact beyond the areas that were directly contemplated by the harmonizers. 94 
Approximation of National Laws
The approximation of laws is provided for under Article 47 of the EAC Common Market Protocol, 95 where partner states undertake to approximate their national laws and harmonize their policies and systems to implement the common market Protocol. "Approximation" is the process of aligning national legislation with commonly agreed principles of law without necessarily making them uniform. 96 The aim is to reduce disparities or abolish differences between the laws of member states that might hinder free movement and it is a premise of the approximation process that there is mutual recognition by partner states for the approximated laws of other partner states. 97 The approximation of laws reduces disparities in the laws, but higher protections may still be possible through national laws. 98 The key tool for ensuring that the harmonized laws facilitate a development purpose lies in the methodology used by the Sub-committee on the harmonization of laws, which seeks to apply the best international practice to commercial law in the partner states. The sub-committee first studies and analyses various laws of the partner states to establish the gaps, differences, weaknesses and similarities among them and then identifies principles in line with international best practice on the relevant subject and evaluates the existing laws of Partner States against those principles. The evaluation asks two principal questions, 99 namely, (i) does the national legislation of partner states cover the subject matter; and what is the level of conformity with international best practice and among the EAC partner states. Thereafter, recommendations are made to various partner states to incorporate the missing principles and provisions in their respective laws. There should ideally be three possible outcomes even though reality is different. First, the national legislation may correspond entirely to international best practice, in which case the evaluation is more of a check of conformity. Second, and most commonly, the national may correspond in part to international best practice, in which case the evaluation will identify gaps which may remain and recommend their closure. Third, but rarely, the legislation may appear to conflict with international best practice, in which case the evaluation recommends the modification of the relevant national legislation. Recommendations for amendment or alignment are then made through the EAC Organs 100 for adoption in their respective areas of coverage and, as seen above, the process gravitates to international best practice.
The second benefit of the approximation process is the cross-fertilization of ideas among the EAC partner states, which tends to push the general legislative standard higher because the laws are approximated at the highest available standard, which is higher than the lowest common denominator. The third benefit tended to occur at the transposition stage where partner states with inadequate law were spurred to move quicker to implement the approximated laws. Due to limited budgets, competing national interests, and the infancy of the approximation process, the practicality of final stage of the approximation process, which is transposition, 101 had mixed results in the EAC at the time this research was undertaken. An argument could be made, though, that transposition tended to depend on the expected benefits of the new or amended law rather than legal principle because partner states that had laws that were working reasonably well were slow to implement changes compared to those that desired to change direction significantly or instantly.
EAC Council Directives
A directive is a legal instrument issued by the Council to achieve harmonization in a given area of cooperation among partner states. The issuance of directives is one of the functions of Council provided for under Article 14(3) (d) of the EAC Treaty and, according to Article 16 of the Treaty, directives are binding on partner states. Furthermore, Article 51 of the EAC Common Market Protocol empowers Council to issue directives as may be necessary for the effective implementation of the Protocol. Under Article 8(2) (b) of the Treaty, partner states are required to confer upon directives of the Community the force of law within its territory and to transpose its provisions in their respective legal frameworks within one year by making regulations or passing an Act of Parliament.
The EAC, in 2014, adopted a comprehensive suite of 27 directives as the chosen approach to the harmonization of the legal and regulatory framework for the capital market laws in the region. That was the first ever use of EAC council directives for the harmonization of laws and it was done to speed up the process of harmonization. 102 That incident also illustrates the harmonization of national laws by the national Capital Market Authorities, which are specialized regulatory bodies for capital markets, 103 rather than the law reform commissions. Like law reform commissions, the Capital Market Authorities consulted a wide spectrum of stakeholders on the directives whose content ranges from the familiar procedural requirements, for instance listing and disclosure standards for debt and 100 The Sub-Committee on harmonization reports to the Sectoral Council on Legal and Judicial Affairs but the work is done by the EAC secretariat. 101 Transposition is the implementation stage: it means adapting or changing national laws, rules and procedures so that the harmonized laws are incorporated in the national legal order. 102 Previously, only directives of an administrative nature had been issued. 103 Each one of the EAC partner states (except Burundi and South Sudan) has a capital markets authority.
equity issuances, to highly specialized topics specifying substantive legal relationships and obligations, for instance in securitizations, collateralized debt obligations, the central securities depositary and collective investment schemes. 104 The process followed by the EAC before adoption of the directives was also instructive. The initial formulations by consultants were followed by wide consultations, led by the capital market authorities, with the key stakeholders in all the partner states. The debates were vigorous because the partner states had differing levels of development in the capital markets area. In the end, like what we saw in respect of law reform in the first half of this article, the policymakers responsible for the harmonization of national commercial laws chose a higher state of capital markets law for the national legal systems to grow into. 105 Since the content of the directives is universal and the same lists could as well be replicated in any other jurisdiction, this illustrates the application of transnational commercial law principles in the development and integration of the nascent capital markets in the EAC. The significant legislative activity and investment in the capital market directives raises the key issue whether the directives facilitate a development purpose. It is noteworthy that the harmonization of capital market laws, and the wider programme on the development of capital markets took place under the EAC Financial Sector Development and Regionalization Project, which is a joint project of the EAC and the World Bank. Furthermore, as noted above, the substantive content of all the capital market directives are inspired by transnational commercial law principles. Finally, many of the directives are pitched at a higher level than the present state of the economy in the majority of the countries. That is because while significant progress has been made in infrastructure and capacity development in the EAC, a litany of challenges remained at the regional and partner states levels, including a narrow investor base, underdeveloped stock exchanges, limited public awareness and investor education, and infrastructure and skills issues. 106 To illustrate, Rwanda has 6 years' experience of operating debt capital markets, Tanzania has 23 years, Uganda has 21 years' experience, while Kenya had 63 years. There is similarly a large disparity in the number of companies listed on stock exchanges: 62 in Kenya, 21 in Tanzania, 18 in Uganda and 9 in Rwanda. 107 The policymakers had a choice: they could have either let the capital markets and laws develop nationally and then harmonize the laws, or they could issue a directive around which national laws would coalesce, and national products, infrastructure and public awareness would grow. The Council chose the latter option. As noted above, commercial laws and the legal system more broadly are intended to be one of the many factors contributing to development. Facilitative laws are expected to work in conjunction with investments in infrastructure and other government and private sector systems to engender development. To the extent that the capital market directives put in place a legal system conducive to development, those directives fulfil a development objective. 108 3 Community Acts of the EAC A Community Act of the East African Legislative Assembly is designed to unify laws by establishing binding legal obligations at the regional level. Article 8(4) of the Treaty accords precedence to the EAC laws over similar national laws on the same subject matter. 109 An example of such law is the East African Customs Management Act 2010, which supersedes and takes precedence over all the national laws of the partner states in the management of customs and related matters. However, any provision of law that gives force to the partner state's national laws is supposed to serve a transitional period before the partner state enacts the EAC law in domestic law. As seen above, a particular law may not directly lead to development; rather, the legal system facilitates development working in conjunction with other elements of the economy. Logically, then, a Community Act as a harmonizing measure facilitates development because it puts in place a piece of legislation to work in conjunction with other elements of the private and public sectors to advance the economy.
Model Laws
The EAC adopted the model law approach to the harmonization of national laws in respect of the law of contracts, where the partner states' laws were outdated and too divergent to be harmonized; and in respect of intellectual property laws, where the partner states did not have the pertinent laws to harmonize. 110 A model law is a legislative text that is recommended to states for enactment as part of their national law. 111 As such, it is soft law and not binding. It is an appropriate vehicle for modernization and harmonization of national laws when it is expected that states wish to modify the text of the model law to accommodate local requirements and where strict uniformity is not necessary or desirable. 112 It is precisely this flexibility that makes a model law potentially easier to negotiate than a text containing obligations that cannot be altered; and that can promote greater acceptance of a model law. Notwithstanding this flexibility, however, states are encouraged to make as few changes as possible when incorporating a model law into their legal systems in order to increase the likelihood of achieving a satisfactory degree of unification and to provide certainty about the extent of unification. A model law is highly effective in fast tracking the harmonization process where written laws do not exist in partner states or require review since it identifies the principles set out in the model law and follows them up with actual statements of law. The national laws based on the model law will not only have a national character but a regional character as well, having emerged from the discussions and principles agreed in the formulation of the model law. A model law also enhances ownership of the harmonized legal instrument since the process leading to the creation of the model law is participatory and benefits from the contribution made by all the EAC Partner States. The effectiveness of a model law depends on whether its provisions materialize into law. Since it emerges from national law reform and legislative bodies, a model law contributes to the legal system, which is one of the required elements for achieving sustainable growth and development. 113
E Conclusion
The major commercial law reform exercise in the EAC resulted in a suite of modern laws gravitating to Western countries and aligned to the principles of transnational commercial law. That was because the EAC partner states modelled their laws on international best practice. There was also a noticeable march towards codification because there are substantive statutes on topics that were previously predominantly based on the Common Law principles, such as contracts, hire purchase and partnerships and on new areas pertaining to electronic commercial transactions. While the origins and dynamics of the major commercial law reform project point to an element of imposition because of the leadership of the World Bank and metropolitan consultants, there was significant voluntary acceptance of the legal transplants due to the reasons why legal transplants develop; namely, transplants are efficient and command authority, and that in turn attracts investments. As seen above, the mistakes of yesteryear concerning legal transplants were largely avoided by institutional law reform, which builds on specialized inter-disciplinary research and emphasizes public participation and stakeholder involvement to adapt the laws and question any unnecessary intrusion into local circumstances. In the end, the framework documents created by the metropolitan consultants who initially led on the projects were reviewed and adapted because of independent research, public participation, task forces of experts, validation exercises.
This article reached the surprising conclusion that the reformed commercial laws in the EAC reflect the socioeconomic and contemporary circumstances even though large segments of the reformed commercial law statute book were trans-113 See above.
planted from other jurisdictions and remain foreign to much of the local population. It was seen that the law reform researchers consciously investigated the issue of what the socioeconomic and contemporary circumstances were; they debated that issue with experts and a wide cross-section of the population; and that the final arbiter on compatibility was the national parliament, which makes the laws. That discourse, both at the level of law reform and legislation, considered the current laws and the present and future needs of society and the resultant commercial laws reflected the contemporary circumstances of the population, especially the needs of the business-oriented community, which is a small, but not insignificant, part of the population. By way of analogy, many laws are deemed compliant with the needs of society generally if they are suitable for the groups that were targeted by the laws. While the laws may be at a higher state of development in some instances, laws must be forward-looking and capable of accommodating both present needs and future developments. Comparing the received commercial law and the reformed commercial law, therefore, both contain the transnational commercial law principles of their day and are justifiable in that respect regardless of how they found their way in the local legislation.
It is a valid criticism that the major commercial law reform project analysed in this article focused on the "elite" side of commercial law and left behind a large and economically significant informal sector. Still, the project was highly beneficial in successfully reforming the laws that were prioritized. It is submitted that the remaining gaps can be filled by local law reformers whose expertise has grown immensely over the last two decades. Simplified solutions could be devised for the informal sector, as was done in the past, 114 as parts of that sector are motivated to shift to the mainstream economy. It is also a valid observation that the success or otherwise of law reform or the harmonization of laws cannot be determined until the laws are assessed on their practical operation by post-enactment evaluation. 115 That observation points to matters that impact the efficacy of the laws, which this article did not address. The article confined itself to the development and modernization of EAC commercial laws through law reform and the harmonization of national laws. It did not delve into the issues and challenges that may affect the full flow or attainment of law reform and harmonization, which are considerable in the light of the economic, cultural and political background of the partner states that was outlined above in the introduction. 116 Concerning the harmonization of national commercial laws in the EAC, we noted that it is driven by the economic imperatives of facilitating the cross-border flow of goods, services, capital and people and generally improving the investment climate in the quest for economic development. We also noted that the harmonization of laws aims to apply the best principles among the six member states or international best practice in commercial law. Because the harmonization pro- We noted that the principles of commercial laws have an international outlook, known as transnational commercial law, which has little regard to geography or culture and makes their wider global acceptance easier. That observation fortifies the conclusions reached on the transplantation of commercial laws in respect of both law reform and harmonization of law exercises in the EAC. It also unintentionally vindicates the received colonial and immediate post-independence commercial laws, which put in place a legal system that was well more advanced than the then general state of development in the EAC.
